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bench trials, in which they hear the evi-
dence without a jury present and make a 
ruling on guilt or innocence.

Judges oversee trial proceedings. At the 
conclusion of a trial, the judge reads the 
jury instructions before the panel deliber-
ates, which includes a statement of the law. 
In some instances, judges oversee sentenc-
ing. Over time, many more constraints and 
limitations to sentencing have been imple-
mented. For example, mandatory minimum 
sentencing, determinant sentences, and 
policies such as three strikes became more 
prevalent. These constraints are discussed in 
detail in Chapter 9. For now it is important 
to recognize that judges play different roles 
in sentencing and that they are constrained 
to degrees that limit their discretion.

Decisions by a judge during a trial may 
be appealed. The grounds for an appeal 

include any error related to a legal issue that the litigant or defendant believes the judge has made 
during the trial. In most instances, those appeals go to the intermediate appellate court, which is 
obligated to respond to the case in either a published or an unpublished opinion, unless it lacks 
jurisdiction. Remember, intermediate appellate courts are not afforded the luxury of picking cer-
tain cases. Errors that might be appealed are matters concerning selection of the jury during voir 
dire (e.g., the judge denies a challenge for cause), pretrial motions regarding the admissibility of 
evidence (e.g., the defendant’s confession was incorrectly admitted at trial), evidentiary rulings 
made during trial (e.g., hearsay testimony), or objections to the content of closing arguments. 
Litigants also can appeal final judgments they feel are unfair. In contrast, prosecutors are not 
allowed to appeal a not guilty verdict; doing so would be a violation of double jeopardy.

Selection of Judges
In general, the qualifications necessary to be a judge include state residency, a license to 

practice law, membership in the state bar, and age ranging from 25 to 70. Specific qualifica-
tions may differ depending on the jurisdiction. A municipal judge might have no legal back-
ground, whereas all appellate court judges must have law degrees.

A great deal of controversy and debate exists over the selection of judges. Some states 
appoint judges to the bench, while others hold elections. Elections are a competitive process. 
Proponents of elections argue that the electorate should have a voice in selecting judges and 
that elected judges are more likely to serve the needs of the citizens. Those in favor of elec-
tions also contend that this process promotes accountability. Opponents express concern 
that campaign contributions may influence a judge’s ability to remain impartial. In elec-
tions, judges raise money from constituents to run for office and once elected may pander 
to the voting public. Judges should not be swayed by public sentiment and are obligated to 
fairly and equally apply the law. Opponents of judicial elections include the American Bar 
Association and the American Judicature Society.

The Missouri Plan, also called the merit selection system, attempts to eliminate politics 
from the selection process. Proponents of this selection method argue that the appointment 
of judges is fair and impartial, though the process has failed to fully remove political influ-
ences. The governor is responsible for the initial appointment of a judge, typically based on 
the recommendation of a nominating committee. After appointment, retention elections 
allow voters to determine whether the judge should remain on the bench. State and public 
officials who might have political agendas appoint the nominating committee. Additionally, 
the governor’s appointment may be based partly on political affiliation.

Judge Janis Roberts Brown. Diversity in judicial selection is improving. How might 

a higher level of diversity help improve the image of judges?
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double jeopardy: 
Constitutional protection 
under the Fifth Amendment 
that prevents the 
accused from facing 
charges or trial by the 
same sovereign after an 
acquittal or conviction 
for the same offense.

Missouri Plan: Also 
called the merit selection 
system, it is a process to 
elect judges that attempts 
to eliminate politics.


